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T
HE Great vVar brought into direct 

conflict two schools of thought in 

International Law-the school "that 

gave first place to b elligerent rights 

and the school that gave first place to neutral 

right. . The war was admirably suited to raise 

the question in a form that could not. b e evaded, 

since, while the main scene of conflict was 

Europe, the chief neutral was three thousand sea 

miles away, and her communications with 

Europe were certain to be cut by British sea 

power. 
That sea power on the first threat of war was 

swiftly and silently brought into position, and 

very soon the German flag practically disap

p ear ed from the waters of the world. vVith the 

Ger:ri~an flag driven from the surface of the sea

into home harbours in the case of the High Sea 

Fleet, anti. into neutral harbo"uT ' in the case of 

that great commercial fleet which had b een the 

pride of the German Empire-ther e r emained, 

unless or until Germany sent out h er fleet, only 

two hopes for her b eyond the Continenta l 

chances of war: her over-sea fleet of Zeppelins 

and other a ir-cr aft, her under-sea fleet of sub

marines. Germany, therefore, considered her 

only possible policy to lie in an attempt to 

t errorize the seas by the r eckless destruction of 

a ll shipping at sight. The policy was from the 

first calculated to rouse the ire of even the most 

complaisant of neutrals; it alienated friends 

with extraordinary speed; it hardened enemies 

beyond conversion; and at la:st, after the sink

ing of the Lu .. '3itania,it brought the United States 

of America not only into closer sympathy than 

ever with the Allies but into the stage of possible 

intervention on their side. 

The vigour of British sea power in 1915 and 

again in 1916 saved the American people from 

war. The Royal Navy devised ways and means 

for dealing with the submarine menace, and the 

life of a German submarine became very short. 

But despite this fact the German short way 

with n eutrals increased, if and where possibl e, 

in offensiveness. The submarines that survived 

in fact ran amok. While Great Britain was for 

ev er apologising both to the United Stat.es and 

other neutrals for h er strength at sea and was 

incessantly striving to oblige the most "lill

obliging of neutrals, and in fact was prolonging 

the war substantially by allowing masses of 

goods of warlilm use through to Germany; 

while the British Admiralty was thus playing its 

not unfamiliar part, Germany was engaged by 

the employment of methods that created r epul- ' 

sion in making the position of n eutrals stronger 

than it h ad eve!' been b efore. It, rapidly 

b ecame clear even to the most pro-German 
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neutral that the infamous and shanleless con

duct of this de-civilized power made the organiza

tion of all neutral forces essential to prevent a 

recurrence of such events. Neutrality through

ou t the war tended to become more and more 

an armed neutrality ready to intervene when 

the moment came. Meanwhile the submarine 

policy was accompanied by open threats to the 

United States on the subject of the transport 

of munitions of war to England, while con

spiracies of violence against -'the manufacturers 

carrying out contracts for England were 

organized by Germany and Austria in open 
defiance of the law of the United State~. 

From the first the policy of the United States 

had been absolute neutrality, that is to say, neu

trality as a State with freedom for her people to 

trade at their own risk with any or all the belli

gerents. Sea power determined the belligerents 

with whom the nationals of the United States 

should trade. When Germany lost her sea 

power she lost the benefit of sea-borne neutral 

goods other than such as could be supplied by 

her immediate neighbours. The worlds of the 

East and the West were practically closed to the 

Germanic Powers. The realization of this fact 

led to violent demands to the United States for 

the suppression of the industry in arms and 

munitions, demands that were thrice refused. 

American trade had vastly benefited by the 

war. Sir Edward Grey made this abundantly 

plain in his note of February 10, 1915, in reply 

to ingenuous American cornplaints. The ante

bellum decline in the export trade of the United 

States had disappeared by the beginning of 

1915. It was not only trade with England and 

her Allies. Immense quantities of food and 

necessities of v?ar got through to Germany by 

way of neutral nations, and so dangerous to the 

Allies was this trade that the British contraband 

list was tardily enlarged to meet the case. 

But even this was not enough; a pure contra

band policy was inadequate, and it happened 

not altogether unfortunately that the reckless 

German under-sea policy made r eprisals legally 

possible and brought about the famous Order in 

Council of March 11, 1915. 

By this Order what was, in effect, a siew~ 

of Germany from the West began. Goods 

for and from Germany were subjected to 

restraint, and this action synchronized with 

-a more effective siege on the Russian marshes 

of Germany and Austria. Sea power came 

into fuller play from April, 1915. American 

opinion, which had violently disliked thE' 

British contraband policy, was greatly roused 
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by the policy of reprisals , supplementing an 

ever-increasing contraband list. But two 

t hings were forgotten: first , that the American 

t rader was better off under this syst em of 

r estraint than under a blockade ; and, secondly, 

t h at the policy of the Order of March 11, 1915, 

was b ased on American as well as British pre

cedents . Moreover, there was a certain incon

gn .uty in any complaints against a system of 

restraint which was full of consideration for 

neutral trade; which was aimed at a desperately 

unscrupulous foe who had proved in a series 

of r eckless attacks on innocent neutral shipping 

t hat h e was the en emy of mankind; which was 

designed to destroy the militancy of a Power 

that had torn up the Conventions as to warfare 

t o which Germany and the United States were 

joint parties. Great Britain was compelled by 

her d.nty to the whole cause of international 

life to leave no legal measure untried that 

would r educe the enemy. Consequently the 

contraband. list was steadily increased.. Mter 

unpardonable delay and tergiversations on the 

part of the British Govermnent, cotton came 

under it, while the siege of Germany from 

the North Sea proceeded with greater 

regularity. America was, in fact, doing very 

well in the matter of trade. It was felt in the 

British Empire that the complaints of the 

U nited States, and indeed of all the neutrals, 

were in a m easure factious and unjustified. But 

Great Britain did what was possible, as the 

White Paper of January, 1916, showed. The 

most meticulous care was taken to safeguard 

the interests and supply the needs of the popu

lation.."l of European neutral countries, and 

never in the whole course of the war did 

England have recourse to an act of violence or 

injustice to a . neutral vessel. Where such 

vessels were seized and searched and proved 

innocent the fullest compensation was made or 
a good price paid. 

So gradually the saeva indignatio of the 

United States concentrated, and with reason, on 

the horrors of German frightfuh1.ess at Sf3a. 

While striving. to put the case of the Lusit.ania 

on such a footing as would make recurrence 

impossible, American opinion was continually 

faced by fresh outbreaks of frightfulness at 

home and on the sea and on the Continent of 

Europe. The patience of the American people 

slowly grew taut, and though the case of the 

Lusitania at last seemed capable of settlement-, 

a feeling of intense bitterness in March, 1916, 

swept through the States when it was recog

nized that in the contemporaneous policy of 

Germany, by which the right, was claimed to 

sink armed merchantmen, there was a renewed 

determination to flout and discredit their 

nation. The States became the angry witness 

of a new outburst of wickedness on the part of 

Germany-the deliberate sinking at s~ht of 

DUTCH VESSEL FOUNDERING IN THE NORTH SEA. 
After being mined or torpedoed by a German submarine. 
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Preparing to board a Norwegian steamer at night. 

wlarmed neutral liners and passenger ships of 

an entirely innocent type. 

With' the broad lineR of policy in mind it 

will be convenient to turn to the great problems 

of international law that arose for solution. 

In order to appreciate the problems of Sea 

Power and Neutrality raised by t.he Great War 

it is essential to bear in mind the modern theory 

of neutrality. Though, of course, from time 

immemorial there have been nations and 

Powers who have stood by while their neigh

bours have fought, yet the idea of neutrality as 

the: term was understood in 1914-a national 

status involving both rights and duties in 

relation to the belligerent operations of other 

nations-only dates from the period of the 

Renaissance, when after the fall of Constanti

nople Europe began to take new shape. For 

three centuries this idea of a neutral status 

was indeterminate, varying from war to war. 

The honour of laying down once for all the cur

rent theory of neutrality is due to the United 

States of America in dealing with the situation 

created by the French Revolutionary wars. 

In 1793 LTefferson, on behalf of the vVashington 

administration, declared that a neutral must 

be, in fact as well as in form, impartial tovvo ards 

all belligerents; must (apart from treaty 

obligations) give no war service to any party, 

nor allow troops to be raised in its country, nor 

vessels armed in its ports. Vattel had already 

d eclared that neutrality must not be fraudu

lent, and W Lshington adopted this principlo 

with all its implications . On the other hand, 

this duty of perfect impartiality was not to be 

regarded as inconsist ent with the n eutral 's 

right to pursue his commerce as in time of 

peace, while this right in its turn was not to· 

interfer e with the right of ' one belligerent to 

d eprive the ot/her (if h e could do so) of the 

sinews of war. The n eutral Power will not 

restrain its nationals from t.rad e with any 

belligerent or any other neutral Power; such 

restraint, ~f it is to be exercised at all, must 

be exercised by the belligerent who is hampered 

in his lawful warlike operations by such trade~ 

The vital problems of neutrality which took 

so urgent a shape in the Great War arose out 

of the indeterminate limitations to which the, 
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exercise of such right of r estraint is subject. 

Thus we find that the modern theory of neu

trality is intimately bound up with the 

older doctrines of contraband and blockade. 

It would be erroneous to suppose that the right 

of restraint is limited to those doctrines: That 

right exists in order that. the neutral right 

of commerce shall not be sO used as to make 

the neutrality fraudulent. That right must 

necessarily exhibit new forms to meet new 

occasions of fraud. 

What is the true adjustment between the 

neutral right of commerce and the belligerent 

right of restraint ?- is the question that really 

underlies all the complex political, negotiations 

between belligerents and n eutrals, all the 

elaborate manifestoes of rights and duties in 

the realm of international law which from 

August, 1914, onwards occupied and confused 

the minds of men. The rea] principles involved 

were . not complex, but they had to be worked 

out on sucp an enormous scale, and affected 

such a multiplicity of commercial and political 

interests throughout the world, that the ap

pearance of complexity was inevttable. But 

if we keep in mind the principles, first, that a 

neutral nation must always be impartial, must 

never be fraudulent, but has no duty to place 

limitations ' or restraint on the pure~y com

mercial activities of its nationals, and, secondly, 

that a belligerent nation in the course of lawful 

warlike operations may restrain the nationals of 

a neutral Power from so exercising their 

commercial activities al? to make their national 

. neutrality elusory, then t~e course of eV8nts 

is simple enough. 

R estraint by sea po'wer of neutral commerce 

relates primarily to goods. The whole object 

of the restraint is to prevent goods from 

reaching the enemy. It is only, in considering 

fust principles, in a secondary fashion that it 

relates to the m eans of carriage-namely ships. 

It is true that until the date of the American 

Civil War blockade was supposed essentially 

to refer to ships and not to goods except in 

relation to the guilt of the ship. But during 

that war this doctrine was definitely attacked 

by the American Courts, and the decisions of 

those C01.ut.s were acquiesced in by the British 

Government~ No doubt many jurists con

tinued to think up to the date of the Great 'War 

that the critical d estination in the matter of 
\ 

blockade is that of the ships and not that of the 

goods, but the war rapidly brought opinion 

round to the view that in blockade, ' as in 

questions of contraband, the critical dest.ina

tion is that of the goods and not that of the 

ships. The importance of this position be

canie plain when it was seen that Germany 

could be fully served in every way from neutral 

ports, and that if those ports could not be 

closed to goods, then the sea power of one 

belligerent could not be used to ~estrain 

neutral commercial activities that were in fact 

assisting the ot.her belligerent in every possible 

way. This difficulty was no new discovery in ' 

1914. 

The term contraband (contra bannum) is 

derived from the period when Roman Empe-

THE TRANSPORT "SOUTHLANDS." 

Torpedoed by an enemy submarine. 

rors and Popes banned t.he supply of a.rms a.nd. 

necessaries of war to barbarians and heathens. 

The great Grotius in 1625 divided goods into 

three classes: 'those solely of use in war, those 

of no warlike utility, and things of use for 

peace pm' poses as well as war purposes (res an

cipitis ~ISU8). Here belligerents and neutrals 

alike are faced with the g :oeat difficulty as to 

the last ambiguous class. If we use Professor 

Holland's definiticHl of contraband art.icles as 

" those which a belligerent is justified in inter

cepting while in course of carriage to his enemy" 

althou'gh such carriage is being effected by a 

neutral vessel," it is clear eno1.1gh that goods: 

solely of use in war so carried are contraband. 

89-2 
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;and we may go furth er and say wit.h Dr. A. T. 

Walker tha.t all articles "susceptible of direct 

use in the furtherance of b elligerent opera

tions" are contraband if they have wh a t L ord 

Stowell called "a hostile destination. " Now 

the third or ambiguous class of contraband 

mentioned above is known as conditional con

traband. I n the famous Treaty of ViThitehall 

between England and Sweden, sign ed in 

] 661, th~ class 'was r ecognized, and from 

t·hat time onward conditional contraband 

with a hostile destination has b een liable 

to capture followed by pre-empt~on of the 

goods with freight, or in some cases followed 

by confiscation when the goods were 

of extreme importance to the milita ry 

forces of the en emy. This doctrine of con

d itional contraband was adopted by the 

United States, but has b een largely r epudiated 

on the Continent. The class is det ermined by 

the express declaration of thy belliger ent or by 

judgment of the Prize Court. England from at 

least the age of Queen E lizabeth had stood for 

an elastic contraband list, and her Prize Courts 

in construing the Treaty of 'Whitehall intro

duced the important. doctr ine of pre-emption 

with respect to conditional contraband as 

a n a lternative to confiscation, a doctr ine to 

some extent accepted by the D eclaration of 

London. This doctrine of pre-emption ap

p ear ed in its fullest form in the famou s Order 

in Council of March 11, 1915, but it is a doctrine 

that had had the sanction of English practice 

during at least three centuries. France and 

Spain, in the Treaty of the Pyrenees of 1659, 

endeavoured to establish a different law of 

contraband, a law that should limit as far as 

possible contrab and to mere munitions of war , 

and this extr aordinarily r estricted doctrine 

eventually was extended to exclude con

clitional contrab and and pre-emption alto

gether, on the grounds tha t the existen ce of 

such a class made arbitrary conduct on the 

part of b elliger ent.s and their Courts inevitab le, 

and tha t there is n o intermecliate st ate in a 

neutral b etween guilt and innocence. How

ever, the 'n a tions which adopted this doctrine 

in theory abandoned it in practice. Thus in 

the Russo-J apan ese vVar Russia was comp elled 

by the n ecessities of h er position to adopt the 

doctrine of conditional contraband. 

But, whatever view of contraband is held, 

and the Anglo-American view really dominates 

the seas, it is clear that that view must b e made 

effective. The geographical intermingling of 

. belligerent and neutral territory long made it 
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difficult for the rights of belligerents in r esp ect 

of contraband to be enforced. N eutral s have 

a lways naturally adopted the position that war 

should be so conducted as to place tbe least 

Iossible limitations on trade. On the face of 

things it would seem a m er e truism to say that 

war shall not interfere at all with trade between 

n eutral and neutral. And yet that was the 

exact problem which faced the world in the 

late eigbteenth-century wars. Goods con

signed from a neutral port to the enemy by a 

ship whose ultimate destination was a nelltra.l 

port raised a point of suprem e importance to 

Powers which relied for victory on sea power. 

vVere such Pm,vers to allow their aclrnitted 

rights against contraband to b e evaded by the 

simple device of consigning the goods to the 

enemy by 'Nay of a n eu ral port? There are 

still publicists who maintain this position, but 

the po~ition is not substantially h e ld, since if 

it is s01..md the whole doctrine of contraband 

becomes elusory. It was to meet this position 

that the really v ery obvious doctrine of Con

tinuous Voyage was invented. In 1756, at the 

beginning of the Seven Years' vVar, France 

opened the trade between her home and colonial 

p )rts to the Dutch, with the result that England 

daimed the rigbt to capture Dutch vessels so 

trading, and in 1793, when the same trade was 

thrown op en to all neutrals, England claimed 

the right to extend the rule and captnre all 

ne~tral vessels so trading. Neutr a ls attempted 

to evade the English claim by interposing a 

n eutral port between the French and the 

colonial port, but Lord Stowell swept away 

this evasion of the English claim and so founded 

the doctrine of Continuous Voyage. Whether 

the extension of "the Rule of the War of 

1 7 56 " was sound or not, and it is very generally 

condemned, the doctrine by which it was 

enforced was not in any way dependent on the 

extended Rule. It was a doctrine of common 

sense invented to prevent the evasion by a 

neutral of the duty of impartial neutrality. 

Dr. Walker tells us, in commenting on Lor d 

Stowell' s decision in the caEie of the Maria in 

1805, that "the principle underlying this 

judgment, the principle that in judging of t he 

legitimacy of a certain course of trade reference 

must be had to the real and ulterior destination 

of the merchandize existing in the mind of the 

trader at the p lace Qf loading, and that no 

voyage, illegitimate in its inception on the 

grolmd of its ulterior goal, can change its 

character in consequence of the interposition 

by design or otherwise of an intermediate port, 

has become famous as 'the Doctrine of Con

tinuous Voyages.'" In order to prove fraud, 

KEEPING UP STEAM ON A BRITISH BATTLESHIP IN THE NORTH SEA. 
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or the intention under cover of a neutral goal 

to r each an enemy destination, it has al"ways 

been possible to go behind the ship' s paper s 

and convict the shipper of fraud out of the 

mouths of his captain or crew, or otherwise. 

The doctrine of Continuous Voyage was applied 

both to contraband and blockade by the 

American Courts in the Civil War, and the 

attitude was acquiesced in by the British 

Government, which applied the same doctrine 

to contraband in the South African War. 

That is undoubted" law. It is always possible 

to go behind the ship's papers and u se any 

evidence available to prove the hostile destina

tion of the goods. Jurists and Governments 

throughout the world have felt the over

whelming force of this contention, and the 

doctrine of Continuous Voyage in the case of 

contraband was r egarded as an established 

doctrine of International Law on the outbreak 

of the Great War. 

But how far does it go? Suppose that a 

neutral shipper without asking any questions 

at all and with no partiCl:tlar enemy destination 

in mind ships contraband to a neutral destina

tion, where it becomes part of the stock of a 

neutral merchant; can such traffic be stopped 

on the ground that in fact the goods pour 

through the funnel into the enemy country"? 

Thls was the pro1i>lem, the apparent extension 

of the doctrine of Continuous Voyage, by which 

the Powers exercising sea power were faced in 

1914. It was in fact no extension of the ordi

nary doctrine. In that doctrine the Prize 

Court has to find what was ill the mind of the 

shipper when he consigned the goods to the 

neutral port. The Prize Court in the Great War 

still had to do the same. If a Prize Court 

finds a shipper who before a war ships to a 

certain port x tons of goods that have been 

declared contraband. and during the war, with 

local neutral conditions of consumption un

disturbed, ships 100x tons of the same goods 

to the same port; and that port is in direct 

communication with the enemy cOlmtry; then 

the Prize Court is logically bound to find that 

the shipper had a fraudulent mind and was 

intent on supplying the enemy by way of the 

neutral port. That was, in 1914, the view of 

the English Prize Courts and of the English 

Privy Council, and it was a view, as we shall 

see, fully justified by the facts of the case. 

The practice of blockade is very difter ent in 

certain ways to the practice of stopping contra

band goods, but they have to-day much the 

same goal in view. The orlgm of the idea of 

blockade is the idea of a siege. If a t.own is 

besieged it has always been the practice of the 

b eleaguering forces to C11 t off the beRieged place 

from all communications with the olttside world. 

No n eutral is allowed to cross the lines. This 

was still true when the beleagu er ed town was 

on the sea coast and t he lines of in vestmen t 

were on the sea,. It is this special case that has 

b een made (to use the words of Dr. W estlake) 

"the basis of extensions which have r esulted 

in the international doctrine of blockade." In 

1584 the Dutch declared a blockade o~ all the 

Spanish-N etherlands ports. This was a siege 

on a huge scale, and in less than half a century 

the closing of ports (the term used by Grotius 

in 1625) was distinguished from siege. In 1630 

Holland decided to seize neutral ships sailing 

for those Flemish ports which she had declared 

closed. The object of this, the fIrst regular 

blockade, ,;".-as to shut off from the enemy not 

only contraband goods but all commerce. The 

success of this new weapon of war induced the 

Dut,ch in 1652 to declare a blockade of the 

British I sles, and for some years this" paper" 

blockade tended to limit the operations of 

blockade to articles useful in war. B efore the 

year 1 7 00 the idea of blockade had hecOIne 

fixed, the lawful exclusion of all commerce 

from a place definitely invested. The attempt 

to ext.end the idea to all trade with t.he enemy 

whenever carried on by n entrals failed, and t.he 

conception of effective siege of a specific place 

or area r emained, and to some extent still 

remains, an essential part of the doctrine of 

blockade. But. the idea of siege seems to con

note the idea of resistance, and during the 

Napoleonic Wars and later the blockade of 

purely commercial ports incapable of defence 

was stoutly denounced. But after all, if t h er e 

is any principle in blockade at all it is as 

manifest in the case of an undefended as in t.hat 

of a defEmded port, and there is no real argu

ment against the exteI!-sion of the doctrine to 

any specific coast area. . Dr. Westlake, not an 

author who is apt to justify extensions of 

existing doctrines, declares that "the bel

liger ent right of comm er cial block;ade is well 

established as a part of the compromise betwee~ 

the exigencies of b elliger ents and t~e . just 

claims of neutrals which has been effes.~ed by 

tacit international agreement." 

But whatever the nature of the hloq~ade , it 

must have one characteristic-it must b e a 

reality. In 1856 it was laid down hy the 
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Using the X-rays OD a bale of cotton to detect any contraband concealed. 

Declaration of Parjs that "blockades in order 

to b e binding must be real, that is to say, 

maintained by a force sufficient in fact to 

prevent access to the coast of the enemy." 

Both Great Britain and the United States have 

long contended, and the contention is now almost 

unIversally admitted, that such a blockade can 

be maintc1ined by cruisers forming a distinct 

blockading sguadron in a definite area. Neutral 

ships entermg t.he area in order to attempt to 

~nter the blockaded ports are liable to capture. 

In the Great War a further question as to 

blockade arose. Could blockade be extended 

to neutral ports? If blockade is in itself a 

s01md doctrme, it should not be capable of 

evasion by r eason of the existenee of neutral 

port.s in the immediate vicinity of the blockaded 

ports. A complete blockade of a neutral port 

which'is acting as a funnel for ,the enemy can b e 

justified on the ground that the port in question 

is only one stage on a journey to the blockaded 

port; in other words the doetrine of continuom; 

voyage can be applied to blockade. Up to the 

date of the Great War this extension was 



398 THE TIMES ·HISTORY OF THE WAR. 

r esisted; it was considered that " if a ship is 

bound for a n eutral port, not as a port of call, 

no blockade-running has been att.empted by 

h er, and h er cargo, ~til1 ~nnocent, cannot con

nect h er with any such attempt ,,'vhich the 

ship into which it may b e r emoved may after

wards commit" (vVestlake). But in practice 

the Great "Var showed that lack of power to 

stop consigrunents to neutr a l ports meant that 

the whole blockade would becorne illusory. 

NEUTRALS GUARDING AGAINST 
GERMAN FRIGHTFULNESS. 

The name of a Dutch vessel painted in large 
!etters on the side of the ship. 

Smaller picture: Painting on a ship the broad 
bands of the National colours of Holland. 

The most important questions which arose 

in the war between neutrals and belligerents 

arose directly out of the command of t.he seas 

exercised by t.he R oyal Navy. Cert.ain series 

of events must be kept for dist.inct considern.

tion, in order that a view of the whole develop

ment may be possible. The development of 

British policy from August, 1914, to March, 

1915, was in the main an extensive application 

of the law of contraband. 

Two main branches of the topic may be 

distinguished: (i.) The lists of contraband

i .e., what articles may he declared contraband; 

(ii.) the conditions under which contraband 

may be captured, and it.s entrance into enemy 

territory prevented 

The latest attempt b efor e the Great vVar to 

settle the lists of cont.raband was in the Declara

tion of London._ an ill-advised document drawn 

up as the r esult of a naval. conference held at 

London in 1909. The effect of its application 

would have been to curtail British sea power. 

Thanks to an agitation conducted by patriotic 

public men, and to the action of the House 



THE TIMES HISTORY OF THE WAR. 399 

of Lords, the document was never ratified, 

although, long after the beginning of the war, 

the British Government sWl endeavoured to 

retain it as a tentative code of law. Much was 

said on the German side with regard to the 

British departures from the Declaration. In so 

far as that document contained regulations for 

the lists of contraband, it was substantially 

observed by the British Government,. The 

Declaration adopted the threefold classIfica· 

tion referred to above. Articles exclusively 

used for war were called absolute contraband: 

articles of use both in peace and in war were 

called conditional contraband. Both were 

contraband, and the only distinction was that 

absolute contraband could be captured in some 

cases where conditional contrabaI\d could not, 

a distinction to be dealt with presently. 

Three lists were then set out under the heads 

of absolute and conditional contraband, and 

goods which could not be declared contraband. 

The lists were short and contained only well

known articles of commerce, but provision was 

made for adding to these lists in the proper way 

-i.e., any other goods of exclusive warlike use 

might be put under absolute contraband, and 

so on. The only departures from the Declara

tion were two: (i.) certain articles which had 

been declared to be of LO use in war, and there

f ore never to be declared contraband, were 

made contraband-e.g., rubber, hides, cotton, 

and metallic ores. It cannot be doubted that 

in this respect the Declaration must be judged 

by the departures from it, not the departures 

by the Declaration. (ii.) Certain articles 

which were of use in peace as well as 

in war were made absolute instead of 

conditional contraband, such as barbed wire, 

copper, lead, almninium, sulphuric acid, which 

became absolute contraband on October 29, 

1914. This was a departure justified upon the 

principles of the Declaration itself. Under the 

conditions of the Great vVar these articles had 

become practically of exclusive use for war, so 

that they were rightly n1.ade absolute contra

band. The · contraband policy began with a, 

proclamation dated August 4. 1914, which 

agreed exactly with the lists in the Declaration 

except that aircraft was made absolute instead 

of conditional contraband. A different stamp 

appeared on the lists from December 23, 1914, 

onward'3. It was clear that the expert was at 

work. Strange metals and chemicals began to 

appear, but the underlying principles of contra

band were not departed from. 

In this matter the distinction between 

absolute and conditional contraband becomes 

of importance,' and it is much more important 

to appreciate the reasons for the rules than the 

letter of the rules themselves. 

1. The principal difference was in tne des

tination, which had to be proved in the two 

cases. Absolute contraband consists of those 

articles which are exclusively used for war, 

such as munitions. Clearly, therefore, any 

mlUlltions which are' consigned to the enemy 

territory, whether the consignee be a private 

merchant or the Government, will be used in 

the prosecution of the war, and may be properly 

captured. With regard to conditional con

traband the matter is not so simple. since the 

ON PATROL DUTY. 
A Dutch vessel in the North Sea. 

articles are of use in peace as well as in war. 

Now, the aim of the law of contraband is to 

settle what neutral trade a belligerent has a 

right to intercept, and the line will clearly be 

drawn at allowing a belligerent to prevent 

neutral traders from succouring his enemy with 

supplies for the prosecution of the war. Since 

these articles of conditional contraband, there

fore, may be used for peaceful commercial 

enterprise, the point was to distingui'3h between 

such of them as would be l.:ised for such enter

prise and those which vyere destined to be 

used for war. 
In 1914 the latest formulation of rules for this 

purpose was ip. the Declaration of London. , Mere 
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consignment to enemy territory was not enough, 

because the goods might go there for peaceful 

purposes. If, however, they were consigned 

to' the armed forces of the enemy, or to the 

enemy governmental authorities, and not to a 

private merchant, they might be captured as 

being destined for the furtherance of the war. 

2. Another point of difference in the condi

tions of capture affected trade through neutral 

ports. The doctrine of continuous voyage 

which figured largely in the British policy is, 

as we have shown, perfectly simple. It 

merely meant for present purposes that contra

band could not use neutral ports to evade 

being interceptea by the fleet of a belligerent, 

and it was firmly established before August, 

1914. The case of the Carthage marked the 

second point of distinction between absolute and 

conditional contraband. By way of concession 

to neutrals it was thought that the doctrine of 

continuous voyage should only apply to abso

lute contraband, such as munitions, so that any 

articles which might have a use in peaceful com

merce should gain free entrance into enemy 

territory through neutral ports. This idea was 

embodied in the tentative code framed by the 

London ( Conference, and the Carthage was 

decided upon that basis . . 

Turn now to the circumstances of the war 

which broke out in 1914. Belligerents were 

involved upon a scale hitherto unknown; one 

alliance had undoubted command of the seas, 

the other had a fringe of neutral countries whose 

ports could be used as "ports of colourable 

importation"; while away across the ocean 

lay a great neutral trading Power, desirous of 

preserving its economic activity during a world

wide disturbance. Furthermore, the enemy 

of the Power with naval supremacy was organ

ized through and through for the .purposes of 

war, so that the distinction between peaceful 

and military activities no longer obtained. The 

enemy was not a professional army whose 

fortunes a commercial population followed with 

patriotic interest, but a nation in arms with 

peaceful interests suspended for the duration 

of the war. 

The plain resuJt was that articles susceptible 

of use in peace or in war would undoubtedly be 

used for warlike purposes. The large German 

element in the great neutral exporter would be 

only too ready to send them through. Whether 

they were consIgned to the enemy Government 

or to private merchants, whether they effected 

their entrance through enemy or neutral ports, 

these articles which in other days might support 

commercial enterprise would certainly become 

the food of war, the support of a nation 

at war. 

The root principle of contraband is that 

ne'utral trade may 'rightly be intercepted. where 

it provides the food for war, and it was upon 

this principle that British policy was framed. 

In statute law the letter must be observed, 

because judges have no power except to assume 

that the principle is embodied in the letter; in 

international law to grasp the principle is vit.al. 

To depart from what has hitherto been the 

letter may be to apply the principle of the,law. 

No Government in the position of the British 

Government could well be expected to announce 

a policy fortr-with and adhere to it. The policy 

was gradually developed as the situation to be 

met unfolded itself. It became clear that the 

problem ·was double-faced-viz., that of the 

United States as exporter, and that of European 

neutrals as bases of supply for Germany and 

her allies. This is apparent from the trade 

returns in possession of the British Government, 

and used by them in justification of their policy 

towards the United States. In his Note of 

February 10, 1915, Sir Edward Grey made the 

following observations upon the trade of the 

United States, based upon the customs returns 

of that country. In the seven months of 1914, 

before the outbreak of war, there was a drop of 

126 milJions of dollars in exports from the United 

States, as compared with the figures of 1913; 

if cotton were excluded from consideration, the 

drop was 161 millions, or 14t per cent. Turning 

to the first four months of war, at 'the end of 

which the United States presented aNote to the 

British Government to the effect that our naval 

policy was ruining their trade, the decline in 

exports other than cotton was less than 4 per 

J cent. Cotton was excluded from consideration, 

because-for reasons which are examined b elow 

-it remained for the first seven and a half 

months of war on the free list and was not 

interfered with by the British policy. Thus it 

. appeared that the effect of the early months of 

the war was to arrest practically the decline 

in the export trade from the United States. A 

circular issued by the Department of Commerce 

on January 23 showed such a recovery in export 

trade after the first disturbance caused by the 

.outbreak of war, that in December the exports 

exceeded those of December, 1913, and were 

nearly up to the "high record established in 

December, 1912." 
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BRITISH PATROL SHIP. 
A pproaching a suspicious neutral vessel at night . 

A detailed examination of the destination of 

the exports was illmninating a8 regarded Eng

land's attitude towards European n eutrals . 

The point was to discover how exports from the 

United Btates to neutral c01mtries had fared 

since the ontbreak of war. This "vas not dis 

~overable exactly, because the official Ameri.can 

figmes did not cover a detailed list for each 

coun t ry . The figures for t h e n eutFal cOLmtries 

in question h ad to include Austr ia. They 

r evealed an increase by over 20,000,000 dollars 

in exports to n eutral countr ies in the first four 

months of the war, as compared with the 

corresponding four months of 1913. Kow, it is 

certain that Austrian imports would show a 

great decrease, so that the total increase to 

89-3 
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GERMAN OFFICERS ARRlVE AT THE LAW COURTS, LONDON. 
Naval officers and men, under armed escort, who were witnesses at a Naval Prize Court case. 

neutral countries would be correspondingly 

greater. Even allowing for the fact that certain 

goods would have to be acquired from America 

which had before the war been acquired from 

belligerent countries, the main result l..ill

doubtedly showed that there was a double

faced problem for the British Government to 

meet-the American exporter of supplies and 

the European neutral distributor to the enemy. 

This is strikingly confirmed by the figures 

quoted by Sir Edwar~ Grey in his Note to the 

United States of January 7, 1915. Taking the 

period extending from August up to the end of 

the third week in December, 1914, exports of 

copper from the United States to Italy, who 

was then neutral, rose from £15,202,000 in 

1913 to £36,285,000; to Europe other than 

the United Kingdom, Russia, France, Bel

gium, Austria, Germany, Holland, Italy, the 

corresponding figures were: £7,271,000 in 

1913 and £35,347,000 in 1914. The figures 

as to food given in the British N o'te of Feb

ruary 10 were as follows: exports of lard to 

Denmark in September and October:' 1913, 

nil; 1914, 22,652,598 lbs. Exports of bacon 

to Denmark in September and October; 1913, 

nil; 1914, 1,022,195 lbs. Canned beef, pickled 

beef and pickled pork showed also great 

increase in exports. 

The steps by which the British Government 

~et the situation were simply the working 

out of the principle that a neutral has no right 

to furnish the enemy with supplies for the con

duct of war. Since peaceful commercial enter

prise was at an, end in the enemy State, articles 

of use in peace or war would be used for war. 

Hence conditional contraband had become to 

all intents and purposes on the same footing as 

absolute contraband. Both would be used for 

war, to support a nation at war, since arn~y and 

nation were one. 

The first thing to do was, therefore, to make 

conditional contraband capturable on a basis 

analogous to the principles governing the cap

ture of absolute contraband. This was done 

by Order in Council of August 20, which pro

vided that (i.) conditional contraband could 

be captured if it were consigned to an agent 

of the enemy Government, or to any per

son l..illder control of the authorities of the 

enemy State. The distinction betw'een a 

consignment to the Government and to a 

private contractor was thus modified. (ii.) It 

could be captured on its way t.o a neutral port 

if its ultimate destination were hostile. 

The list of conditional cont.raband on Septem

ber 21 included copper, lead, glycerine, iron 

ore, rubber, and hides. Can it reasonably be 

said that these. should have been allowed 

entrance into Germany if consigned to privat.e 
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merchants, OT if the route chosen was through a 

neutral port, on the ground that they were 

.adapted for use in peaceful commerce 't They 

were surely supplies of war, as much as ready

. made projoctiles, or arms. 

The next stage in the development of the 

Briti::;h contraband policy was the result of a 

general modus vivendi in w mch the neutral 

European Governments themselves played a 

vart . 
When the Notes wmch were exchanged be

-tween the Governments are examined it is 

·clear that the main complaInt is against the 

general treatment of shipping and cargoes, 

rather than against any of the rules actually 

put in force by the British Government. It 

was natural that irritation srwuld develop. 

The power to condemn guilty cargoes involves 

-the power to exanl.ine the destination of what 

will turn out to b e innocent cargoes. The 

.skill with which modern cargoes are packed, 

the ruses to whjch traders in contraband have 

r ecourse to evade capture, the heavy presump

tion against the innocence of cargoes which was 

raised by the trade returns quoted above, all 

.contributod to make the examination by the 

British Government particularly searching. 

·Corresponding delays and dislocation occurred. 

The British interference with copper had 

caused particular irritation, and at the end 

of September, 1914, the United States Senate 

passed a resolution calling upon the Secretary 

of State for information as to interference with 

shipments from the United States to Rotterdam • 

It was noted, however, in the American Press, 

that this copper was ultimately destined for 

Krupps and that a. fair price had been paid 

for intercepted cargoes. 

Negotiation led to a modification of British 

policy by Proclamation of October 29, 1914. · 

The problem to be solved again concerned con

ditional contraband----i.e., articles of use in 

peace as well as in war. It had been settled 

that in the enemy country they were to be used 

for war, so that they should not be allowed to 

effect an entrance there even through neutral 

ports. They would, however, be required for 

p eaceful · purposes to a certain extent in the 

n eutral European countries, and it was no 

wish of the British Government to prevent 

such supply to neutral countries. The problem 

was how to sift trade designed to result in 

supplies for Germany to prosecute the war from 

supplies for home consumption in the neutral 

fringe, 

The Proclamation of October 29 provided 

that conditional contraband could be captured 

on its way to neutral ports only if: (i.) it were 

H.M.S. "LARK" ESCORTING A CHANNEL STEAMER. 
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consigned to an agent of the enemy, (ii.) if it 

did not appear who the consignee was-e.g., 

if the consignment was "to order." This 

meant that consignments t.o named consignees 

in neutral countnes would b e allowed to pass, 

and some check could be k ept upon the r eal 

destination of the goods. 

The r esult was equitable: Suppose copper 

(before it was made absolute contraband) was 

going to a n eutral cOlmtry, then in face of the 

fact that it was common lmowledge that 

Germany was drawing supplies through n eutral 

ports, the British Government r eqlJired that 

such copper should go to a definite person who 

was not an agent of the en emy St.ate. Ch eck 

could then be kept upon the imports, and the 

order finally provided that. if a Secretary of 

State' came to the conclusion that the enemy 

was drawing supplies from or through a neutral 

country, conditional contraband could be 

captured. without further qualification, if on 

its way to any port of that co untry 

This policy of admitting cargoes of con

ditional contraband to nanl.ed consignees was 

contemporaneous with the developlnent of ~ 

modus vi1'endi with the n eutral Governments 

of the countries which bad b een serving as 

sources from which Germany drew h er supplies . 

Early in November the British Governmfmt 

announced that the guarantees given by t.he 

Governments of Norway, Sweden : and Denmark 

were satisfactory, that where contraband waR 

consigned to a named consignee it should not. 

be r e-exported and so find its way to the 

enemy. To appreciate this it must again be 

noticed that conditional contraband embodies 

articles which are of use in peace as well as 

war, so that a certain legitimate dernand for 

them would exist in the n eutral countries in 

question. To sift the commodities m eeting 

this demand from the surplus which m et the

warlike demands of the enemy was the object 

of the embargo upon re-exportation. It re

exiJortation were prohibited only, legitimate 

.supplies for home consnmptIOn would b e 

impol'ted. 

At the beginning of October the State D e

partment of the United States made a statement 

that food consigned to Holla.nd such as the 

Dutch Government had made subject to a.n 

embargo would not be treated as contraband, 

and early in January the Dutch Government 

prohibited the export of live and dead poultry, 

and of bread: by the end of the first week in 

January the embargos of Italy and Holland 
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were stringent enough to preclude interference 

with conditional contraband bound for those 

countries. In fact, the British Embassy 

notified the United States that no consignments 

of copper for Italy had been detained since 

December 4. 

To sum up :-the British policy throughout 

wai3 directed towards sifting trade which gave 

Germany the In.aterials for the prosecution of 

the war from trade which gave n eutral countries 

the materials for commerce. The _Tote from the 

United States on December 29, 1914, did not 

attack tIllS principle in the least, but was 

confined to the statement that the British 

policy had caused great suffering to their 

trade; that cargoes had been intercepted 

upon insufficient. evidence of hostile destination; 

that our methods of visit and search were 

unjustifiable . 

Sir Edward . Grey's r eply m two notes, 

January 7 and February 10, 1915, met these 

points as follows : 

1. The trade returns (quoted above) showed 

that American exports ha.d, in fact, benefited 

by the war, and that these exports were finding 

thelr way into Germany. 

2. From August 4 to January 3, of 773 ships 

which cleared from the United States for 

.Holland, Denmark, Norway, Sweden, Italy, 

only eight ships had b een placed in the Prize 

Court, of which one was released: only 45 

cargoes had been put in Court., in whole or in 

part. 

3. With regard to delay in examining cargoes: 

the new regulation of the United States that 

manifests should not be published until 30 

days after the vessel had cleared rendered 

more detailed examination necessary: wherever 

an innocent owner wat:; aggrieved he had his 

remedy in the British Courts, and, since no 

claim had hitherto been made, diplomatic 

representations upon the matter were d epre

cated : ::>0 desirous of avoiding all possible delay 

was the British Government that a special 

committee had been formed to avoid t,Ll'~ 

usual methods of inter -departmental corre

spondence. 

4. Granted that a belljgerent had the right 

to visit and search neutral vessels, it followed 

that he must be allowed to make such search 

effective, and often this could orriy be done in 

port: such extension of the right had precedent 

to support it. 

THE RESCUED CREWS OF THE "INDIAN CITY" AND "HEADLANDS." 
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AN OUTPOST. 
British submarine rising to the surface. 

5. With regard to the evidence upon which 

vessels had been detained: the uni versal 

practice of Prize Courts was to put the burden of 

proving an innocent destination upon the cargo: 

theProclarnation of October 29,1914, was,infact, 

a relaxation of previous policy in this respect. 

6. The policy with r egard to foodstuffs was 

then defended and instances given of con

siderate treatment of neutrals by the British 

Governn1ent. 

The British claim to stop supplies entering 

Germany through neutral countries v,'as not 

challenged. It was natural that this stoppage 

should cau.c;;e irritation; delays unavoidable, 

and sometimes perhaps avoidable, must occur 

for innocent cargoes under examination : but 

the main lines of the contraband policy were in 

harmony with the principles which have always 

obtained in international law. 

The German war-i';ono policy was announced 

on February 4; the British declaration of a 

" counter-blockade" by way of reprisals fol

lowed on March 1) 1915. The first part of this 

declaration was a cormnent upon the submarine 

policy of the enemy, and an exposition of the 

illegalities contained in that policy; in this 

connexion it will be quoted later. The opera

tiYe part continued :-" Her opponents are, 

therefore, driven to frame netaliatory measures 

in order in their turn to prevent commodities 

of any kind from reaching or leaving Germany. 

These measures will, however, h e enforced by 

the British and French Governments without 

risk to n eutral ships, or to neutral or non

combatant life, and in strict observance of the 

dictates of humanity. 

" The British and French Governments 'wilJ~ 

therefore, hold themselves .free to detain and 

take into port ships carrying goods of presumed 

enemy destination, ownership, or origin. It is 

not intended to confiscate such vessels or

cargoes unless they would otherwise be liable 

to condemnation. The treatm ent of vessels 

and cargoes which have sailed before this date 

will not be affected. " 

Effect was given to this declaration by an 

Order in COlllCil of March 11, published in the 

Gazette of March 15, 1915. With r egard to

goods upon neutral ships making for a German 

destina.tion, it. was ordered that no vessel be ' 

aHowed to proceed on a voyage to a German 

IN THE NORTH SEA. 
A mine-layer at work. 
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HELD UP SINCE THE OUTBREAK OF THE WAR. 
German goods intended for England at Rotterdam. 

port. Unless a pass was given allowing the 

cargo to make for a neutral market, the goods 

were to be discharged in a British port, and 

handed ba,ck to the owner upon such terms as 

the Prize Court should think fit, provided the 

Crown did not requisition them for its own 

use. If the cargo had an enemy destination, 

but. was not to be actually discharged at a 

German, but at a neutral, port, similar treat

m ent was to be applied. 

vVith regard t.o goods making their exit 

from Germany, whether they were laden 

in the vessel at a German or a neutral port, 

they were to be discharged at a British port. 

They could then be ~equisitioned by the Crown 

if necessary, or they could be detained, or they 

could be sold by direction of the Court. The 

proceeds were to remain in Court until the 

conclusion of peace, unless before the date of the 

order the goods had become the property of a 
neutra1. If it were neutral property, it might 

[l.lso be released upon application by the proper 
Officer of the Crown. 

Any special claims by persons interested in 

goods detained could be preferred by pro

ceedings in the Prize Court, but if the goods 

would have been liable to condemnation as 

contraband they were to remain liable. 

If any cOlmtry declared that no commerce 

destined for , or making exit from Germany, 

or of German ownership, should enjoy the 

protection of its flag, relaxations might be 

made in the application of the order to its 

merchantmen. 

In order to mitigate the interference with 

neutral shipping as far as was possible, in

structions were issued giving a wide discret.ion 

in the tr~atment to be accorded to particular 

vessels as each case arose. 

The position which confronted t.he British 

Goverrunent towards the end of February. 

1915, was a difficult one. Germany had been 

hard hit by the British contraband policy, and 

had entered upon a course of reprisals, the 

exact effect, of which no one could foresee. At 

least, it was designed to induce a modus vivendi 

by which the British Government should relax 

its contraband policy in return for a cessation 

of the submarine policy; probably it was 

seriously hoped that England would be defi

nitely cut off from supplies. The illegality 

and the inh~anity of this policy certainly 

called for stringent measures, and, with conunand 

of the seas at our disposal, it was natural that 

the aim of British policy should be to cut off 

Germany in her turn from all commerce what

soever, whether in contraband goods or not. 

By virtue of the right to capture private property 
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at. sea, this had already been done in' so far as 

German vessels could be used for transport. 

Such vessels had either been captured or 

driven to remain in Gennan or n eutral ports. 

It remained to d ea.l with n eutral vessels and 

with comn'lerce proceeding through n eutral 

port.s. 

The recognized mode of effecting such a 

commercial isolat,ion of the enemy is by a 

blockade, and there arc certain primary prin

ciples which define the legal position in a p erfect 

blockade-(i.) the blockade must be made in fa ct 

effective by a sufficient show of 'force; (ii.) the 

blockade must not extend to neutral port.s; 

(iii.: the blockade. must operate impartially 

against all neutral~: . 
It is clear that the obstacle to declaring a 

perfect blockade was the trarle across the Balt,ic 

to Germany through K orvmy amI Sweden. 

Before the British submarine activities in the 

BaIt,ic began there was no pretence to blockade 

that, portion of the German coa.st 1 ine. Trade 

from America, as ,'\'e shaLL see, could be cut, off 

from approaching Germany through the,;e 

nputral cOlmtries by an application of the 

doctrine of continuous voyage; but even then 

the home produce of Norway and Sweden had 

access to Germany, so that America could 

complain that she was cut off from trade 

'which was left open to these favoured neutrals. 

Hence a broad measure of reprisals was d f 

elared. without notifying a complete blockade, 

such as was notified on February 23, 1915, 

against the coast of German East Africa, 

or on· April 24 against the coast \ of the 

Cameroow:-. 

American opinion, already irritated by the 

necessary and legitimate interference wit.h trade 

in our efforts to stop contraband, received this 

measure of ' reprisals with anxiety . and dis

approval. The feeling was that American 

trade was being illegally interfered with, 

and it did not seem to be appreciated that had 

a perfect blockade been declared the pfmalties 

of confiscation would haye been much harsher 

than tbe policy of buying up the cargoes or 

handing them back to the neutral owner. 

Mr. Balfour, on March 29, 1915, defended the 

British policy on the basis of the law of reprisals. 

He argued that international law demands 

obedience from all parties or its binding effect 

\youJd be only to load the dice in favour of the 

disobedient. "Vhen rules of international law 

thus brea.k down, Governments are thrown 

back upon the laws of morality, and reprisals 

are justified. Did it follow that. such r et.alia.

tion would b e free from all li,ll'litation, 'where 

the acts which called for it were inhmnan? 

"Assuredly not, I preach no such .doctrine. 

These things ,vere brutal and barbarous before 

the law of nat,ions took formal shape; they 

would remain brutal and barbarous if the law 

of nations fell into d esu etude. Cerrnany would 

indeed have no right to complain of retaliation 

in kind, but this would not justify us in des

cending to h er level. The policy which I am 

defending has no resemblance to this. It 

violates no deep ethical instincts; it is in 

harmony with the spirit of international law; 

it is more r egardful of neutral interests than the 

accepted rules of blockade; nor is the inj ury 

which it is designed to inflict on the enemy of 

a different character from that inflicted by an 

ordinary blockade. And, lastly, it is a reply 

t.o an attaek which is not only illegal but 

immoral; and, if some reply be legit.imate and 

necessary, can a better one be devised ? " 

As a measure of reprisals, t,h er efore, British 

policy was humane and considerate towards 

nentrals, and it is difficult to deny that there was 

.ius~ cause for reprisals. The United States 

adopted the position that reprisals conferred no 

right upon a belligerent to interfere with neutral 

rights, and it will h e seen t.hat., in answer to 

the C1erman claim that the war-~one const.ituted 

rC'prisals against our policy in r egard to con

traband, the United States adopted the same 

position. This raises a. difficult point in 

theory, and it, would seem ' b etter to Jay dovvn 

no absolute doctrine as universally applicable. 

Tt may surely be said that no policy of repri:::;als 

is justified 'which involves loss of llf~utral life 

and absolute destruction of n eutral property. 

Even assl.m'ling to the contrary of what we have 

previously concluded, that Germany was jus

tified in: adoptin~ reprisals against the British 

contraband policy, there can b e no doubt that the 

loss M life, particularly of American life , uiJon 

the Lusitania was not legitimately included m 

those reprisals. The British reprisals ,vere of 

a radically different nature. They approxi

mated vvithin a very narrmv margin to a legal 

blockade, and by way of set off to the slight 

ill egality there was more favourable treatment 

of n eutra.ls than that which wonlcl have resulted 

-from a blockade. There was no loss of life or 

destruction of property involved. If, then, it is 

correct to assume that there was just cause for 

r eprisals in the inhuman methods of G ern1 any, 

can it. not be said that there was a, right to 
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be gauged. 

;J.lterfere to some extent with n eutrals in adopt

mg tnose reprISalS ? 

The British" countor-blockade" vindicated 

the rights of n eutrals as well as t.he rights of the 

British; it follO\Ns therefore that n eutrals 

should not judge it by the same standards as it, 

would have to be judged by if there were n o 

cause for r eprisals. N eutra ls could be expected 

to b ear some m easm ·e of the burden in tIllS 

vindication if that burden were proportionate 

to the violation of their rights. 

The violation of n eutral right by the war

zone had been gross and inhuman. The 

measure of r evrisals, as :Mr. Balfour pointed 

out, was more favourable to neutrals than t,he 

law of blockade, and otherwise it amounted 

praetically to a blockade. Surely there w: ,,g 

h ere no cause fOf !)fotest. 
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LIFE-SA VING DRILL ON BOARD A HOSPITAL SHIP. 

Ruch sym,pathetic treat.ment of reprisals noes 

not involye a breaeh of neut.rality. A neutral 

o'wes certain duties to the belligerents-e.g., to 

intern armed forces which cross its boundaries; 

not to allo",,- the equipment qf hostile expedi

tions upon its territory or in its ports; but 

there is no duty to enforce rights in respect of 

trade to the enemy country. 

Although the counter-blockade was justifiable 

a.s a measure of reprisals, the main defence set 

forth in the British communications to America 

proceeded upon the fact that the policy vms 

substantially within the law of blockade. The 

two steps in this defence arc simply as follows: 

(i.) It iB recognizecl that a blockade may cut. off 

all commerce from t.he enemy : and it is further 

recognized that neutral ports must not be used 
for fraudulently evading the blockade. This 

is the doctrine of continuous voyage which 

was explained in connexion with contraband. 

Commerce may be intercepted on its way to a 

neutral port if it is ultimately destined for the 

enemy by further transport on Be-a or land. 

It. is true that the Declaration of London 

excluded this in the case of hlockade, but it w'as 

not· law, and the application of the doctrine to 

blockade in the American Civil \Var wa.~ un

doubtedly such as to establish it firmly in the 

law, especially as it was acquiescecl'in by the 

British Government. 

The case of the steamship N eches mised the' 

point. She was ., of American register, sailing

from Rotterdam to a port of the United States" 

carrying a general cargo," of German origin, so· 

that she was within the terms of the Order in 
Council of March 11, 1915. She was brought 

into London and cGmpelled to di.scharge. 

The American Note of April 2 had taken up 

the curious position that the doctrine of con

tinuous voyage was not applicable to a blockade, 

but the American precedents in the Civil \ Var 

were decisive on this. If a cargo destined to· 

break blockade by entrance into the blockaded 

.area may be seized on its way to a nent.ral port, 

then equally a cargo making exit from a 

blockaded area may be seized, even if it be 

shipped from a neutral port. A blockade is 

b!'oken outwards, as well as inwards. 

To seize commerce entering or making exit 

from Germany by way of neutral ports was, 

therefore, well within recognized principles. 

(ii.) The second step in the defence of British 

policy was this: that at no periocl of the blockade 

was it attempted to do more than stop com

mercial intercourse with Germany. It was 

always the desire of the British Government to 
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sift the trade for home consumption in neutral 

countries from the trade d estined for Germany, 

just as before March 1 it had been their d esire 

to sift the trade in contrahand. 

Sir Edward Grey, in his Note of July 23,1915, 

emphasized this : ""We are taking the utmost 

possible care not to interfere with commerce 

genuinely destined for or proceeding from 

n eutral countries .... If we are successful in 

the efforts we are making to distinguish b etween 

the commerce of n eutral and en emy countries, 

there will be no substantial interference with 

t he t ra.de of n eutral ports, except in so far as 

they constitute ports of access to and exit from 

the enemy territory." 

In the case of contrabaml the emhargo upon 

re-exportation r endered possible a less stringent 

policy of examination upon the part of the 

British authorities. This policy was developed 

in order to mitigate inconvenience to n.eutral 

innocent cargoes. The Netherlands Overseas 

Trust may be taken as a type of this d evelop

ment. It was a r eceiving agen cy under h eavy 

bonds not to allm·,,- export to Germany of the 

commodities it was allowed to receive. D e

fective though it proved to b e, this cutting 

off of re -exportation was calcuJated to ensure 

that goods entering n eutral countries would 

be such as were genuinely intended for home 

consumption, and was a legitimate m ethod by 

which neutrals could secure the least delay to 

innocent cargoes. 

It will be remembered that in the declaration 

of British policy, and the Order in Council of 

March 11, the British Government had assumed 

the right to take goods of German ownership 

out of n eutral vessels. This, of course, would 

a t first sight seem to violate the famous rule 

-free ships, free goods-which had been 

formally declared in the Declaration of Paris, 

1856. But the words. of the Declaration, " The 

neutral :flag covers enemy's goods, with the' 

exception of contraband of war" did not limit 

rights of blockade, and with a very extended 

contraband list did not limit large rights of 

search. The United States, however, made the 

Order the subject of a protest, and in reply 

the BritiBh Government declared their policy. 

After hinting that, since the United States had 

not ratified the Declaration, it was not binding 

hetween her and Great Britain, Sir Edward 

Grey announced that it was not the policy of 

the Government to take German goods as such 

out of ne utral ships, but that German ownership 

was only used as strong evidence of enemy' 

origin and destinat.ion. The Declaration of 

Paris was therefore not involved. but the 

general law of blockade. 

The British policy caused a curious agitation 

upon t.he subject of cotton. Before the 

blockade was developed the American cotton 

trade had been hard hit by the war, although 

it was not declared contraband. 'When the 

LIFE-BELT DRILL ON A STEAMER. 
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hlockade \-vas developed, cotton fell within its 

scope, and, although the treatnl.ent accorded to 

cotton cargoes was much more favourabl e than 

the law either of contraband or blockade would 

have rendered possible, the dApreHsion in the 

cotton trade was put to the account of the 

British Govermrlent, 'without any consideration 

of the fact that on plain principle cotton might 

be declared liable to confiscation as contraband, 

since it had b ecome of immense importance 

for warlike purposes. 
The Government. had a diftlcuJt path to 

follow. The cotton industry was of peculiar 

strength in America, supporting millions of the 

population, and providing exports far above 

any other single industry. The farmers h ad to 

pay their way from crop to crop, and the 

failure to dispose of a crop would at once bring 

financial distress. As a community giving the 

tone to opinion in the Sout.h, they were 01 en 

in their distress to the appeal~ of agitators 

encoura.ged by sympathisers with Germany. 

If they could but find some object upon which 

to concentrate their anger, a current of Ameri

can opinion would be created with which that 

obj~ct would have to reckon. That ohject 

"became the Briti::;h Government. 

Under the policy of the blockade, cotton 

seized as being ultimately destined for Germany 

would either be I'estored to the O\-\:ner, or, if 

requisitioned, paid for. On May "18, 1915, the 

Washington correspondent of The 'Pimes noted 

that £2,500,000 worth of cotton was in deten

tion. This was security for 90 days loans to 

the fanners , so that it would be poor consola

tion to them to have it returned after delay 

during which repayment became duE.'. During 

June and JuJy America was becoming 8eriously 

dlsturbed at the British po~icy. The meat

packers had only withdrawn a deputation late 

in May, when assured that: negotiations were 

being conducted on their behalf; in June a 

deputation of importers to the Secretary of 

State alleged that £10,000,000 of goods were 

shut up in Rotterdam, though not contraband; 

in July the United States > registered a caveat 

.that the British Prize Court findlngs were not 

accepted. 

The general feeling began to develop that 

cotton should be made contraband. It had not 

been touched upon the outbreak of war until 

the blockade was established hy Order in Council 

of March 11, 1915 and, since it was clearly 

the British policy to interfere with it, it was 

felt that such interference ought legally to be 
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defined. A blockade was not technically in 

force, and to make cotton contraband seemed a 

likely mode of settling the matter. In spite of 

repeated assurances that the British Govern

ment would have no further powers of l::itopping 

cotton as contraband than by virtue of the 

Order in Council, the policy found considerable 

support at home, and cotton was at length de

clared contraband towards the end of August. 

The Foreign Office accompanied the declaration 

with a memorandwn to the effect that the 

figures for the imports of cotton into Scandi

n avian countries and Holland led to the in

ference that since May 1 Germany had not 

received any considerable supply through those 

countries, so that it was not expected that the 

declaration would lead to any appreciable 

disadvantage in the position of exporters. 

vVhate ver odd precedents may be raked up, 

t her e was no doubt that on principle cotton 

might b e made contraband; and the opposition 

to making it contraband on the part of the 

legal advisers of the British Government 

r equires much justification. The D eclaration 

of London was against it, but thi:; was on the 

footing that the framers of that non-prophetic 

document fatuously considered that cotton 

could not be of use in war; they thought 

similarly as to hides, rubber and metallic 

ores. Under any conditions it was an article 

of use both in peace and war; under con

ditions as they were in August, 1915, it was 

an article which would be used primarily for 

war, so that it was legitimately made absolute 

contraband. 

To sum up the whole position as to the 

quasi-blockade: 

(i.) As a measure of reprisals it was called 

for; it was not disproportionate to the offence 

which produced it, and it operated favourably 

towards n eutrals who had ::;u~ered gravely by 

the enemy's offence. 

(ii.) As a measure of blockade, in Its earlier 

stages, the only defect was that home produce 

of Norway and Sweden might find markets 

where America could not; in its later stages 

British submarine efforts in the Baltic made it 

/ certainly as offective as the vast blockade of 

the Southern States by the American Govern

ment in the Civil War. The doctrine of con

tinuous voyage was correctly applied, since 

every effort was made to distinguish n eutral 

commerce which "vas genuine from the sl.:lI'plus 

which was destined for Germany. 

The Brit.ish policy has now been traced in 

LORD DEVON PORT. 
Chairman of the Port of London Authority. 

its relation to neutral States. The 111ain prin

ciple underlying that policy was that neutrals 

had no claim to trade which accrued to them by 

reason of the war if that trade was of assistance 

to the enemy. This justified the determination 

to stop all contraband entering n eutral countries 

in so far as it was not requin'ld for home con

sumption in those countrIes. Even though con

traband was conditional, and consisted of 

articles which might be used for peaceful in

dustry, the high state of organization jn 

Germany,. and the fact that at the opening of 

the twentieth centw'y war was waged by 

nations rather than by armies, justi.fied this 

policy being extended to conditional contra

band. The same principles underlay the 

development of the blockade policy. 

If the policy of contraband was justified as 

against n eutrals, it~vas all the more so as against 

Germany. Early in February, 1915, hO\>;;ever, 

. it was declared that the British policy called for 

reprisals, and on February 8 notlCe was given 

that from February 18 om",,'ards the waters of 

Britain and the west coast of France would be 

a zone of war. A m81TIOrandlln1 fro111 Berlin 

in February gave clear indication of what the 

policy 'was to be. c: Just. as England has 

designated the area b etween Scotland and 

1\ orway as an area of war, so Germany now 

declares all the waters surrounding Great 
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British bluejackets boarding a sailing ship. 

Brit.ain and Ireland , including the en tire Eng

lish Channel, as an area of war, thus proceeding 

against the shipping of the en emy. For this 

purpose, beginning from February 18, 191 5, it 

will endeavour to destroy every enemy nler

chant ship that is found in this area of war, 

without its always being possible to avert the 

peril that thus threatens p ersons and cargoes. 

N eutrals are therefore warned against fmt.her 

entrusting crews and passengors and wares t.o 

:mch ships. Their att.ention is also called to 

the fact that it is advisable for their ships to 

avoid entering this area', for even though the 

German naval forces have instructions to avoid 

violence to neutral ships in so far as they ar e 

recognizable, in view of t h e misuse of neutral 

flags ordered by the British Government, and 

the contingencies of naval warfare, their be

coming victims of an attack directed agairu:;t 

enemy ships cannot always be averted. At 

the t:lame time it is especially noted that 

shipping north of the Shetland I Blands in the 

eastern are2t of the North Sea, and in a strip of 

at least 30 miles in width along the N etherland 

coastB, is not in peril." 

This was a ruthless speculative effort to 

n eutralize legitimately acquired British naval 

supremacy by illegitimate use of mines and 

submarines. By way of general cmnrnent upon 

the German policy, the British declaration of 

March 1 may be quoted :-" Germany has 

declared that the English Ch annel, the north 

and west coasts of France, and the waters 

round the British IBles are a ' war area,' and has 

officially notified that 'all enemy ships found 

in that area will be destroyed, and that n eutral 

vessels may be exposed to danger.' This i~ 

in effect a claim to torpedo at sight, without 

regard to the safety of the crew, or passengers, 

any merchant vessel under any flag. As it is 

not in the power of the German Admiralty to 

maintain any surface craft in these waters, this 

attack can only be delivered by submarine 

agency. The law and custom of nations in 

regard to ~ttacks on commerce have always 

presumed that the first duty of t.he captor of a 

merehant vessel is to bring it before a Prize 

Court, where it may b e tried, whe:-e the r egu

larity of the capture may be challenged, and 

where neutrals m,ay recover their cargoes. Th e 

sinking of prizes is in itself a questionable aet, 

to 'b e r esorted to only in extraordinary circmu

stances, and after provision has been made 

for the safety of all the crew or passengers (if 

t.her e are passengers on board). The responsi

bility for discrinlinating b etween n eutral and 

enemy vessels, and between n eutral and enemy 

. car go, obviously r ests with the attacking ship, 

whose duty it is to verify the status and 

character of the vessel and cargo, and to preserve 

a ll JJa1Jers before Binking 01' even capturing it. 

So also is the hum~ne duty of providing for the 

~afety of the crews of merchant vessell:i, whether 

neutr a l or enemy, an obligation upon every 

belligerent. It. i~ upon tllls basis that ,all 

previous discussions of the ' law for r egulating 

warfare at sea have proceeded. 

" A German subluarine, however, fulfils n one 

of these obligat.ions. She enjoy~ no local 

command of the waters in which she operates. 

She does not take h er captures within the 

Jurisdiction of a Prize Court. She carries no 

prize cr ew which she can put on board a prize. 

She uses n o effective means of discriminating 

b etween a neutral and an enemy ve8sel. She 

does not receive on board for safety the crew 

of the vessel sh e sink::;. H er methods of warfare 

a re, therefore, entirely out sido the scope of any 

of the international instruments r egulating opera

tions against commerce in time of war. The 
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'German declaration substitutes indi::criminate 

·destruction for regulated capture." No better 

'statement of the legal position could be desired. 

Germany alleged that she could not visit 

.. and search because our merchantmen were 

. armed, and sailed l.llder neutral flags, so 

that a submarine would be destroyed which 

attempted such action. Further, it is clear 

.that a submarine could not tow captures into 

,port, especially lll?-er the nose of the enemy 

navy. Further, it is clear that she could not 

provide for the safety of passengers and crew. 

Two verdicts are poss;-ble, either that the 

inherent disabilities of the submarine released 

her from existing obligations or that they were 

such that she should desist from operations for 

which she was unfitted. " The fundamental 

error of the German position," said the New 

York World, " is the assumption that sub

marines have p eculiar rights by reason of their 

disabilities as COl'nmerce destroyers." 

The conduct of the submarine policy involved 

the German Governnwnt in a controversy with 

·.the United States of a different nature from 

the contemporaneous discussion b etween that 

Power and Great Britain. Whereas the basis 

of one was the int.erference with trade, the basis 

of the other was interference with the elemen

tary freedom to live of non-combatants and 

neutrals. The German Government attempted 

to harness itself to neutral irritation against 

British interfer ence with trade, but without 

success. Although at a certain stage of the 

proceedings the American Government showed 

a willingness to h elp the belligerents to a modus 

vivendi such as that food be allowed to enter 

Germany in r eturn for the relaxat.ion of t.he 

submarine policy, this was not a llowed to 

interfere with the main issue between the two 

Governments. The announcement of the 

German policy was immediately followed by 

a warning Note from the United Stat es that 

she would hold Germany to a strict accounta · 

bility for illegal acts which might be committed. 

At t.he same time a Note was sent to Great 

Britain voicrr:g neut-ral feeling on the advice 

given by the British Government that the use 

of the neutral flag should be adopted as a ruse 

to escape the attentions of the submarine. 

The ground taken by the British Government 

THE BRITISH BLOCKADE. 
Boarding party leaving a warship to examine a vessel in the North Sea. 
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was that it was only the n eglect of the duty 

to visit and search by the submarine which 

would jeopardize neutra l safety. 

The German reply was somewhat difficult to 

analyse owing to' its diseonnected nature. The 

sore point was clearly that the Brit.ish naval 

power ha d cnt off contraband from Germany, 

while ensuring its entrance into England. 

Complaint was made that n entrals had not 

enforced a more lenient British policy. It now 

became plain that the primary aim of the 

submarine poliey was two-fold: to induce the 

United States to cease trade \-vith Great Britain 

in contraband which the condition of German 

naval power did not allow Germany legitimately 

to intercept; and, further, to induce Great 

Britain, at the instance of the United States, 

to r elax her policy with regard to conditional 

contraband, especially food~tuffs. During 

these February discussions the Wilhelmina 

case was pending, and Germany had stated 

that food in1ported from America should only 

be used for the civilian pOJ?ulation. The 

terrorization produced by the submarine policy 

was calculated to lead to a more favourable 

THE NORWEGIAN SHIP "BELRIDGE" 

Being towed to Thames Haven after being struck 
by a torpedo from a German submarine. The 
smaller picture shows the name painted on the side 

of the vessel. 

state of affairs than German naval power had 

enabled h er to achieve. 

Towards the end of February, 1915, the 

United States suggested a modus vivend£ on 

the following lines :--The u se of lTlines to b e 

restricted to the class of anchored mines for de

fensive purposes; submarines to visit and 

search in the proper manner; the u se of the 

neutral flag as a ruse to cease; Great Britain to 

allow foodstuffs to enter Germany consigned to 

receiving agencies \vho should distribute t.o the 

civil population only. A moment'F: r eflection 

will show that Great Britain would have gained 

nothing by such a policy. Germany required 

that. British merch3.nt,men should be lmarmed, 

so that aft,er due visit. and sea r ch of an un

prot,ected vesRel sh e woulel have sunk it, if 

British, and justified her condud by the 

inabilit.y of a :::iubmarine to take a prize into 

Court. In spite of this, Germany replied that 

not only foodstuffs but, raw materials must. be 

allowed. to have free access through nentr;)'l 

countries. Evidently more faith was put in 

the submarine than result.s ultimately justified. 

Meanwhile, neutral shipping was coming 

'\vithin the scope of submarine activity. Up 

to the end of the first week in April the 

Norwegian ships Regin and N or had been 

:"unk; the B elridge was torpedoed near Folke 

stone, but managed to reach the Do\.\7J.ls , while, 

on the other hand, t.he Gaz;elle had b een searched 

and. allowed to go. The Hanna, of Sweden, was 

sunk w-ithont warning, wit.h loss of Jifp_ The 

Dutch ship Zevenbergen was attacked by 
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aircraft, the Mecklenberg was chased hy an 

armed trawler, the }\'1edea was sunk off Beachy 

H ead after removal of the crew. The A.N. 

Hansen, of Dennlark, was searched and a llowed 

to go, and the Portuguese Douro ,vas f,;unk near 

the Bristol Channel. 

N eutrals were not only affected through 

their shipping, but by reason of their presence 

upon British vessels. Four ships, attacked in 

the war·zone, figured pre-eminently in the 

Notes between Germany and the United States. 

The second paragraph of the Note from the 

United States to Germany, following upon the \ 

sinking of the Lusitania, was as follows: " The 

sinking of the British passenger steamer Falaba 

by a German submarine on March 28, through 

'which :Mr. Leon C. Thrashor, an American 

ci"tizen, was drowned, the attack on April 28 

on the American vessel Cushing by a German 

aeroplant', the torpedoing on May 1 of the 

American vessel Gulflight by a German sub 

marine, as the r esult of whieh two or more 

.Junericans met their death, and finally the 

torpedoing and sinking of the Lusitania con

stitute a series 'of events which the Government 

of the United States has observed 'with growing 

con cern; distress and amazement." ·In the case 

of the Gulflight no warning was given; in the 

case of the Lusitani<t no warning was given; in 

. the case of the Falaba some warning, the extent 

of which was di puted, was given. Germany 

considered that the illegal. notification of 

February 8 that n eut.rals entered the war·zone 

at their own risk was sufficient. In the case 

of the Lusitania this was reinforced hy an 

advertisement emanating from the German 

Embassy in the United States, to the effect 

that neutral citizens travelled in the war-zone 

at their own r isk. Such was the conduct of an 

Embassy wh ose Government had formally 

asserted the right of its citizens to travol 

unmolested. The first American Note repu

diated the validity 6f the warning addressed 

to neurrals on February 8 along with the 

proclamation of the war-zone, and, in agree

ment with the comments upon that policy 

contained in the declaration of the British 

counter-blockade, represented that the objection 

to the submarine policy was the "practical 

impossibility of employing submarines in the 

dpstruction of comm.erce without disregarding 

those nues of fairness, r eason , j LLstice and 

humanity which all modern opinion regards as 

imperative." Three things were" confidently e:x: 

pected" of the German Government: disavowal 

of the acts complained of; reparation; immedi 

at.e steps to prevent the recurrence of the acts. 

The German reply still harped upon the 

t,heme that these acts of terrorization would 

cease if the British contrahand policy were 

relaxed by the Inediation of the United States. 

The Falaba attack was justified on the ground 

that the ves el sought to escape and was calling 

for assistance. The Lusitania attack was 

THE TORPEDOING OF THE "LUSIT ANIA," MAY 7, 1915. 
A reproduction of a picture postcard which was very popular in Germany. The portrait is ot 

Admiral von Tirpitz. 
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justified on various grOLillds : that she had 

sp ecial gLillS mounted and was, in fact. an 

auxiliary crui::;er; that she carried Can adian 

troops; that she carried Inunitions. . 

The second A .. merican Note of .June 11, 191 5, 

had no difficult.y in disposing of these excuses. 

The Falaba ,~·a8 entitled t.o attempt an escape, 

provided that she did not use armed violence 

in so doing. The Lusitania was not armed, 

~or being llsed as a transport, nor had she an 

illegal cargo, nor ~as she a naval vessel, since 

she cleared as a merchantlnan. 

Apart, ho·wever. frOln these defences, "the 

THE TORPEDOING OF THE "FALABA." 
The German submarine as seen from the " Falaba." 
Smaller picture: Passengers clinging to 'an upturned 

boat. 

sinlcing of pas3enger ships involves principles 

of hmnanity which throw into the backgrolmd 

any special circumstancf's of detail. " Apart 

from any other consideration, the Note con· 

tinued, tbese principles of humanity, and the 

laws of which tbey are tbe source, throw a 

grave responsibility upon a Government which 

betrays then1.. The 'rights of n eutral citiz.em. 

flowing from tb ese lR.wS are umLffected by any 

grievance which a belligerent may have against 

his enemy. Assurances are again demanded 

that sim ilar occu.rrencf'S shall not happen again , 

the representation s being made" very earn estly, 

very solenmly." Mr. Bryan, who had signed 

tbe first Note to Germany, resigned, since he 

could not r et'oncile the terms of the Note with. 

the policy h e h ad adopted with regard to the 

pe.aceful settlement of int0rnational differences. 

The German r ejoinder of July 8, 1915, will 

always r ank as ope of the most curious diplo. 

matic documents in history. British treatment 

of contraband for Germany is again put forward 



After being lowered, two of the boats capsized and the people were thrown into the water. 

After the torpedo had struck the vessel: Passengers wliaring lifebelts waiting to be taken off by 
the boats. 

THE TORPEDOING OF THE "FALABA," MARCH 28, 1915. 
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as the justification of Germany's treatment of 

n eutrals, but from reading the document one 

\\'ould gather that a British submarine had 

torpedoed the liner. The Note declares that 

Germany has ever been solicitous for proper 

treatment of non-cOIubatants, an<;l the freedom 

of the seas, and the rights of n eutrals, and 

continues: "The case of the Lusitania shows 

with horrible clearness to what jeopardizing 

of human lives the manner of conduct0g .var 

employed by our adversaries leads." The 

c urious document ended with an equaUy curious 

offer: that neutral passenger steamers, carrying 

no contraband, should be allowed a free' pas8age 

through the war-zone if notified sufficiently in 

advance, and further, that if necessary, free 

passage would be extended to four enemy 

passenger steamers, if these were placed under 

the American flag. 

Late in .J uly the third American Note 

appeared. The possibilities of discussion were 

apparently exhausted; there was nothing 

more to be said. The Note emphatically 

,refused Germany's policy of saddling r espon-

sibility upon the British Government, and 

that was the main point so far as Briti.sh 

policy was concerned. The Note inexplic 

ably receded from the earlier position that 

submarines could not. operate against commerce 

while obeying the principles of law and 

humanity. This surrender of the earlier posi

tion was based upon "events of the rast two 

months," but what even:ts precisely these were 

does not appear. A disavowal was agam asked 

for; and the warning added that a repetition 

of these occurrences would be treated as 

deliberately muriendly. 

vVith this ~ ote it became clear to the 

German Government that the British ma-.:itime 

policy could not be , attacked by the indirect 
method of violating 'n eutral rights and then 

directing n eutral sentiment again st the British 

Government. Any minor points that. Gern1.any 

chose to assert-e.g., that the Lusitania calTied 

five thousand packages of munitions, do not 

alter the main judgment of the policy of the 

war-zone. As an attempt to d eprive the 

British Government of the fruits of its maritime 

strength it failed , and it L,tiled to embroil the 

British with the American . Government. Th p 

subsequent development of the policy, the 

torpedoing of the Arabic and the sinking of 

the H esperian, the attitude of concession 

developed by Germany as the British began 

successfully to cope with the snbnlarin '.:\s, 

belong to another chapter. 

Iq. January, 1916, t he British Government 

issued as a White Paper a statement of the 

" Measures adopted to intercept the sea-borne 

commerce of Germany" with the intention of 

showing " the manner in which the sea power of 

the British Empire has been used during the 

present war for the purpose of intercepting 

Germany's in1.ports and exports." The Memo

randum showed that "up to the time of the 

present war" there had been three methods of 

dealing with the commerce of the enemy

n amely: (1) the capture of contraband of war 

on neutral ships; (2) the capture of enemy 

property at sea; and (3) a blockade by which 

all access to the coast of the enemy is cut off. 

The capture of enemy property at sea was 

limited by the D eclaration of P aris of 1856, 

which exempted from capture enemy goods 

other than contraband on n eutral ships. In 

fact, up to March; 1915, the British Govern

m~nt relied exclusively on the right to capture 

contraband. The Memorandum goes on to deal 

with the theory of contraband, to state that 

the British Government has n ever challenged 

the doctrine of continuous voyage, but, in 

order to secure uniformity of procedure among 

the Allies, the rules of the D eclaration of 

London were, as we have seen, adopted by 

France and England, with certain mo~cations, 

such as the application of the doctrine of con-
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tinuous voyage to conditional contraband 

under circumstances already related. The rules 

of the D eclaration of London so modified 

enabled the British Government to deal with 

contraband intended to be discharged in a 

neutral port in a number of cases, but "there 

was no power to seize articles of conditional 

contraband if they could not be shown to be 

destined for the enemy Government or its 

armed forc es, or non-contraband articles, even 

if they were on their ay to a port in Germany, 

'and there was no power to stop German ex

ports." In March, 1915, Germany having laid 

herself open to r eprisal, "the Allied Govern

ments then decided to stop all goods which could 

be proved to b e going to, or coming from, 

Germany." The Memorandum goes on to say: 

" The state of things produced is, in effect, a 

bloc~ade, adapted to the conditions of ~odern 

war and commerce, the only difference ' in 

operation b eing that the goods seized are not 

n ecessarily confiscated," It was seen that the 

stoppage of the en emy's export trade and the 

consequent power of the enemy to establish 

neutral credits was all-important, and it was 

fOlmd easy by the system of certificates of 

origin to identify articles of en emy origin. The 

method was so effective .that, according to the 

lates t r eturns (those for September, 1915) 

available when the Memorandum was issued, 

"over 92 p er c!'mt. of the German exports to 

the United States of America have been 

LORD BERESFORD. 

LORD SYDENHAM. 

stopped." Moreover, much of the remaining 

8 per cent. consists of goods allowed through 

on the ground that they " had been either paid 

for prior to" March 1, 1915, "or or'dered 

before that date on terms which rendered the 

neutral purchaser liable to pay whether the 

goods reached him or not." In such cases it 

injured the enemy and benefited neutrals to 

allow the goods to pass. Had the goods been 

stopped the enemy could have recovered the 

price and retained goods worth (to the end of 

1915) about £3,000,000. 

But the problem of German imports was 

more complicated. The proof of destination 

n ecessarily demanded' by the British and other 

Prize Courts had become a rn:atter of great 

complexity. The goods were universally con

signed to n eutral ports and the ships' papers 

conveyed "no suggestion as to their ultimate 

destination." Times had greatly changed since 

the days of the American Civil War. "The 

conditions of modern commerce offer almost 

infinite opportunit.ies of concealing the real 

nature of a transaction, and every device which 

the ingem.uty of the persons concerned, or t.heir 

lawyers, COllld suggest has been employed to 

give to shipments intended for Germany the 

appearance of genlune transactions with a 

n eutral country." In fact, the same difficulty 

existed in a very acute form during the 

N apoleonic Wars, and was the subject of close 

consideration by Lord Stowell. It was not 
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so n ew as the author of the MemorancLLUll 

appeared to think. But it was on an infinitely 

large.r scale, and the AJlied Governments had 

to discover a t est of destination to distinguish 

goods intended for the enemy from goods 

intended for n e utral consUmption. A Contra-

_ band Committee sitting at the Foreign Office 

'Ill close touch with the Admiralty, the Board 

of Trade and War Trade D epartment dealt 

-'" 

THE BRITISH LINER "A PPAM" CAP
TURED BY THE GERMANS, JAN . 15. 1916. 
View 'of the stern of tbe S.S .. , Appam," showing 

the German Naval Ensign flying. 

Bottom picture: One of the crew of the" Moewe." 

with the case, and in all cases where informa

tion showed goods to be suspect the goods were 

stopped . " N early ev ery ship on her v;ray to 

Scandinavian or Dutch ports" was stopped , 

t akp.n into a British port and her uargo 

closely scrutinized, and all r eally s usp ect. 

articles placed in the Prize Court, ~hile articles 

of a more doubtful destination were r eserved 

for further scrutiny. 

The M emorandlill'l admitted that the m ethod 

w'as inadequate to secure " a complet e cutting 

off of the enemy's supplies ." The Prize Court 

could not p enetrate in a large number of cases 

into the mystery of ultimate destination, and, 

moreover, cargoes with a really neutral d esti

nation w ere nevertheless of vast danger, as 

the scientific products of those cargoes passed 

into Germany. Indeed the system in some 

cases bore hardly on honest n eutral trade. 

Ther e was, however, another method likely 

to _prove both more effective and more equit

able-the system of guarantees by importers, 

not by neutral o-overnments (which were 

satisfied to prohibit the exportation of certain 

imported articles), but by representative asso

ciations of merchants. The associations guaran-
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t eed that articles con :;igneu t o 01' guaranteed 

by them, and their products, should not reach 

the enemy in any form, and in response to this 

guarantee the British Governrnent undertook 

not to interfere with shipments to the associa

tion except where the shipment was a fraud on 

the association. Agreements of this type were 

entered into with the N etherlands Oversea 

Trust and similar boEilies of merchants in 

Sweden, Norway, D enmark, and Switzerland. 

These associations would not transmit goods 

except to r eceiver s who g uaranteed under 

pectmiary p enalties that the goods should not 

leav e the country in any form. Agreements 

with shipping lines were a lso designed to 

facilitate honest trade. By those agreements 

the British Government obtained " the right to 

r equire any goods carried by the line, if not 

discharged in the British port of e1Camination, 

to b e either r eturned to this cotmtry for Prize 

Court proceedings, or stored in the country of 

destination until the end of the war, or only 

handed to the consignees under stringent 

guarantees that they or their pronllcts will not 

reach the en em y ." 

~{orf'over, t he pLLb lic were t old that" much 

Ilse has been made r ecently of the power which 

the British Government are in a pmlition t o exer

cise owing to their ability to r efuse bunker coal 

to n eutral ships in ports in the British Empire." 

It was only supplied to owners who coul d guar

antee that their ships were not dir ectly or indi 

rectly trading with the enE~my. "The number of 

o 'vvn ers who accept these conditions increases 

a lmost daily. ; ' In order to prevent hardships 

to n eutrals the "rationing" system h ad b een 

int r oduced, " by which the import of any given 

article into a neutral countr y is limited t o the 

amount of its true domestic r eqttirements." This 

cou ld only effectually be done by agreemen ts 

with some body representing the t r a de or sec

tions of the trade of the neutral country and so 

prevent leakage to Germany on a la rge scale. 

L eakage there must be as prices r ise, bu t it will 

be small under a proper ly organized rationing 

system. 

This m emorandwn d etailing the position up 

till Januar y, 1916, revea led a state of affairs 

that obviously was causing anxiety in Germany. 

It is possible that the British Government b e -

THE BRITISH LIN ER " APPAM " CAPTURED BY THE GERMANS. 
Lieutenant Berg, chief of the priz e crew from the " Moewe," with Port Collector Hamilton , who 

demanded the release from the liner of the British subjects. 
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4eved the "blockade" to be more effective 

than it r~ally was, but the German Press at the 

end of January, 1916, was clearly anxious. The 

Vienna Fremdenblatt dec.lared that" the starva

tion war is the most serious violation of the 

rigbts of nations, which ~7ill b e indignantly 

condemned by neutral nations." The reliance 

of Germany on the laws and rights of nat.ions 

when German interests were touched was, of 

course, the obvious complement of the hideous 

repudiation of those laws and rights when, as 

in the case of Belgium, such repudiation seemed 

to be in the interests of the Central Empires. 

From the date that the blockade began to 

tighten, German reliance on the laws of nations 

grew stronger, and perhaps no more significant 

sign of growing weakness could be detected. 

Germany in the fulness of her strength knew 

neither law nor mercy. But if Germany was 

actually alarmed by the conditiohs of trade at 

the end of January, 1916, neutral cOl.mtries 

(partly as the result of German agitation) b egan 

to express indignation and alarm. In Sweden 

the alleged leakage into Germany was denied 

and the attitude of Great Britain denOlmced as 

disregarding the legal rights and immunities 

secured to neutrals by successive international 

treaties. Considerable discontent was felt in 

Norway, Sweden, and Denmark, though the 

trading agreements with the Danish corpora

tions had admittedly brought relief. American 

opinion was prejudiced against the Orders in 

Council as not being in accordance with !aw and 

as being based on retaliation, the very doctrine 

used by Germany to justify the sinking of the 

Lusitania. " R etaliation" and "necessity" 

were felt to be German, not British, pleas, and 

Americans were earnestly anxious that Great 

Britain should have a clean bill of health in this 

respect. On January 26, 1916, Sir Edward Grey, 

speaking in the House of Commons while the 

American Ambassador and the Ministers of 

Sweden, Norway, Demnark, and Holland were 

in the Diplomatic Gallery, defended the Govern

ment contraband policy and declined to force 

all ships through a British Prize Court. On the 

other hand, he informed neutrals that Great 

Britain would not give up her right to interfere 

with every trade, and added the significant 

wordB, "That we must retain and must press. 

If the neutrals admitted our right to ~dapt the 

doctrine applied in the American Civil War to 

modern conditions and to pre.vent enemy trade 

through neutral countries, let them make it easy 

for us to distinguish and discriminate. If, on 

the other hand, they say that we are not 

entitled to do that, then I would take that as 

a d eparture from n eutrality." 

Meanwhile the German Government, unde

terred by their appalling losses of submarines 

and heedless of the volume of contempt and the 

hardening of neutral opinion that had follow ed 

the infamous and indefensible policy of sinking 

merchant ships without warning and regardless 

of the loss of human life, determined on a n ew 

exhibition of " frightfulness." On February 11, 

1916, the North Germ.an Ga,zette issued officially 

the text of a Memorandum concerning the 

treatment of armed merchant vessels. The 

Memorandum, with that singular lack of 

humour which had characterised so many of 

these German official papers, protested against 

merchant ships having any m eans of defence 

against submarines, despite the fact that 

these Germ~n instruments of war, contrary to 

every usage of the law of nations or the prac

tices of humani~y, had for months shelled 

innocent merchant ships without notice or 

pity. The German Government declared 

"any warlike activity on the part of en emy 

merchant vessels to be contrary to international 

law,' 1 but proposed to treat the crews as bel

ligerents and not pirates. The Memorandum 

alleged that "armed British m erchantmen 

have an official order treacherously to attack 
German submarines wherever they meet them; 

that means, mercilessly to wa~e war against 

them." Considering that these submarines 

had proved themselves the enemies of mankind 

in t~e sinking of the Lusitania, the Arabic, the 

Ancona, t,he Persia, any steps within the sphere 

of morais to rid the world of such pests would 

have been allowable; but, in fact, the charge 

was untrue. Merchant ships had, and have 

always had, a right of defence against attack. 

It was this right of d efence that the German 

Government hoped to destroy by the following 

threat, with which the Memorandum con

eludes: 

In view of the aforesaid circumstances, enemy mer
chantmen carrying guns are not entitled to be regarded 
as p eaceful merchantmen. The German naval forces, 
therefGre, after a short int erval in the interests of 
neutrals , will receive an order to treat such vessels as 
belligerents. Tpe German Government notifies neutral 
Powers of this state of affairs in order that they may be 
abIr t,o warn their subjects before entrusting their 
persons or properties to armed merchantmen of Powers 
at war with the German Empire. 

The Memorandmn said nothing about S1.UU

mons, detention, visit, search, or even "war 

zone." The threat was a bold threat to sink 
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THE MINING OF THE "MALOJA" OFF DOVER, FEBRUARY 27, 1916. 
The P. and O. steamer sunk between Folkestone and Dover about half an hour after an explosion 

caused by a mine. 

merchantmen at sight in whatever seas the 

hWlted and terrified German submarines 

managed to get a momentary glimpse of the 

sky and r espite from the merciless and infinitely 

ingenious pursuit of the British and French 

navies. ~eutra]s were frankly warned of the 

new policy, but none of them, and certainly not 

the Un~ted States, expected Great Britain and 

her A.1~ies to surrender that right of arming 

merchantmen for defence against attack which 

was an immemorial right and had been specific

a lly affirmed in the Courts of the United States 

Possibly the threat was intended to secure 

some relaxation of the Orders in Council. In 
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fact it was simply nugatory in that direction, 

and, if anything, stimulated the movement for 

a more effective siege by sea of the German 

Empire. The half-hearted suggestion by Mr. 

Lansing that merchantmen should disarm, and 

that if they did not they ran the risk of being 

treated as ships of war in American ports, de

ceivednoonewiththe possible exception of aGer

man Foreign Office that 'wished to be deceived. 

Even before the Memorandum of February 11, 

1916, Mr. Wilson's tone was changip.g. At the 

end of J ariuary (28) he had declared that there 

was something that the American people loved 

"better than peace. . . the principles on 

which their political life was f01.mded." He 

had in fact come over to the" great transcend

ing causes" of Great Britain and her Allies. 

The speech of January 28 was practically a 

warning to Germany. The answer of Germany 

was the Memorandum of February 11, 1916. 

In the interval occurred the case of the Ap

pam, which brought the German and American 

Governments into communication once more. 

A German raider, apparently a converted fr~it 

ship, for some time had been doing a certain 

amount of mischief in the Atlantic, and toward 

the end of January she captured the Appam, a 

'Etttott &. Fry 

S~R HENRY CROFTON LOWTHER, 
British Minister in Denmark. 

British mercantile vessel carrying inteT alios 

an ex-Governor of Sierra Leone and some 

military officers, off the "\iV est Coast of Africa. 

She put a prize crew on the prize and sent her 

into an American port, relying on certain 

treaties of the eighteenth century between 

Prussia and the United States for the securing 

of the prize. In fact Germany gained nothing 

by the manceuvre and the passengers were at 

once released and allowed to return to England. 

The raider's career was brief, for it gave up 

operations early in March, and managed' to 

creep through the British blockade in disguise 

into a Baltic port. This ca~e, like that of the 

Emden and one or two other cases, shows what 

an enormous and disastrous effect on England's 

commerce a bold policy of raiding by the 

German fleet might . have had. The raiders 

would have been destroyed, of course, but they 

W0111d have helped the German cause as no 

other policy could have helped it. But that 

policy was not adopted at the opening of the 

war, and after the first few months it was too 

late. British sea-power had swept the seas 

and made it practically impossible for German 

warships other than submarines to find open 

waters; while the submarine menace was dealt 
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with in a fashion that undoub tedly m ade the 

under-water service less pOFular in Germany. 

But, despite these facts, Germany determined, 

apparently as an answer to President "\iVilson's 

speecb , to organize a !Second submarine cam

p aign. She coupled this det ermination with 

a flat d efi ance of t h e United States on the 

sub .i ect of the Lusitania atrocity. The German 

n ewspapers clearl y ant.icipated a breach of 

relations on thi s crime. The crisis was over 

by February 9, Germany (with the n ew 

p olicy against all commerce in view) pledg

ing herself that " unarmed m erchantmen shall 

n ot. b e sunk without warning and unlesR the 

safety of the crew can b e assnred," provided 

t h at t.h~ vessels did not try to escape or resist. 

This pledge was regarded as a victory for the 

Unit ed Stat es and for the rights of neutrals , 

out it was instantly followed b y the Memo

randu m of F ebruary 11. The d at e when the 

ne\v submarine campaign was to commence 

wa' fixed for March 1, 1916. Towards the 

cnd of .January, 1916, it h ad b ecome evident 

t hat a further dev elopment of policy wa.~ 

inevitable. The German submarine policy 

of 191 5 had proved singularly ineffectIve as 

.:l means of b lockade. Dur ing the whole 

LORD ROBERT CECI~ 

Minister of Blockade. 

[S1I'ail1e 

year, d Aspite desperat e atkmpts at "frigbt

fulness," the German Admiralty had only 

succeeded in destroying without warning 

forty unarmed British and fourteen u.narmed 

n eutral m erchant v essels, while tho losses in 

German submarines had struck terror into 

the German Navy. But, on the other hand, 

there had grown up in England a strong 

feeling th at all was not satisfactory in the 

m atter of blockade: t.hat the leakage into 

Germany ef iron ore and other goods essential 

to the prosecution of the war was of a sub

st antia.! kind; that the system of " rationing" 

Scandinavia and Hol1and-th<?ut is t o say, the 

system of allowing through ·· a sufficiency of 

goods to supply the legitimate demands of 

t hose countries-covered an inlmense amount 

of smuggling. 

At a meeting in the City of London on 

February 14, 1916, Lord Devonport made 

these allegations, and there was a demand for 

a more real blockade of Germany. In a 

debate in the House of Lords on February 22 

Lord Sydenham pressed for a closer blockade 

and Lord Beresford bluntly declared that the 

British Navy could " sm ash" Germany if it 

were not prevented . These and other speakers 
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showed a large drif t of opinion throughont the 

country, a very general belief that England 

was not using her Navy as efficiently as she 

could have done for the purpose of blockading 

Germany. The task was much wider than the 

mere blockade of certain belligerent and neutral 

ports. Trade with persons of neutral nationality 

but of enemy sympathies had to be checked a ll 

over the world. Such traders were dealt 'with 

in Egypt as early as F ebruary 11; 1916, and on 

February 29 by the Trading with the Enemy 

(Neutral COlUltries) Procbmation, 1916, issu ed 

under the Trading with the Enemy (Extension 

of Powers) Act, 1915, trading . with certain 

• persons or hodiAS of persons of enemy nation

alit.y or en emy association in Greece, Morocco, 

the Netherlands, Norway, Sweden, Portugnl, 

8pain,and Portuguese East Africa was forbidden. 

All consignments to p ersons or firms on these 

statutory black lists were liable to capture. 

On March 4: firms in Argentina, Uruguay, 

Brazil, Ecuador, Peru, Central America, t.he 

East Indies, the Philippines were blacklist ed 

and supplementary lists were added as occasion 

served. This was rapidly effective. The case 

of India, where articles were admitted in 

certain ports if material of enemy origin did 

not exceed 25 per cent. of the finished article, 

showed t.he difficulty of the position. Con

tinual adjustment and readjustment was 

n cessary in order to strengthen British trade 

while weakening enemy trade. There wS:1S 

nothing simple about the process at all. The 

real interests of nentrals had to be safeguarded , 

while the exigencies of Imperial trade had 

continually to be kept in mind. Moreover, 

the problem of freights was becoming acute 

and Government control over all merchant 

shipping was gradually asserted. From March 

1, 1916, licences were necessary for all voyages 

to or from the United Kingdom, and a few days 

later no shipowner could even tender for a 

contract to carry wheat or flour without 

official leave. Indeed , the whole problem ..?f 

foreign trade had to be considered at the same 

time as the , problems ' of contraband and 

blockade. In those circumstances it was 

more than satisfactory to the House of Lords 

to hear Lord Lansdowne state on February 22 

that imports into Germany by way of Holland 

and Scandinavia were s t eadily diminishin:~ 

month by month. 

The Government admitted 'that there was 

still more leakage than was inevitable into 

Germany, but the process of quasi-blockade 

was increasingly successful. Lord Lansdown e 

further announced that, though the Contraband 

and War Trading Committees were essential , 

yet it was r ealized that the pressure on Germany 

could be increased by a due coordina ion of 

machinery, and h e announced that the whole 

blockade business ""Tould b e placed in the hands 

of a single Cabinet Minist er who would co

ordinate the work of all the Committees. It 
was subsequently stat ed that Lord Robert 

Cecil, the Under-Secretary of State for Foreign 

Affairs, was the new Minister for Blockade. 

R ear-Admiral Dudley de Chair was appointed 

as naval adviser to the Foreign Office" on ques

tions . connected with foreign trade and block

ade." On F ebruary 23 Lord Crewe announced, 

in the continuation of the ,House of Lords d e 

bate, that the list of absolute contraband would 

inevitably b e enlarged as occasion r equired, and 

that, though it was not possible to abolish 

conditional contraband, yet the burden Df 

proof on traders as to the real destination of 

goods would be increased. Thus the month of 

March, 1916, which saw certain apparent 

changes in the German sea policy, as the 

forerunner of a policy of increased "frightful

n ess " aimed at all neutral shipping, also saw 

a very real new development of British sea

power. It was at least possible to hope that 

this power would now be str enuously applied 

to the task of shutting out from Germany all 

and every necessity for the prosecution of the 

war. 

~ ~ .. ' . . 


